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William Chetwynd, Gent. 


On Three ſeveral 


INDICTMENTS, 
For the MURDER of 


Mr. Thomas Ricketts. 


WHEREIN 


The ArGQumenTs of the Councir on 
each Side, on the ſeveral PoinTs of 
Law ariſing therein are fully ſet forth: 


With the SPECIAL VERDICT ound: 


by the Jury. 


AT THE 


King's Commiſſions of the Peace, and Oyer 
and Terminer, held for the Ci r of 
Lovpox, c. on the 12th, 13th, 14th, 
and 17th of Ofober 1743. 
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WiLL1AM CHETWYND, Gent. 


At the King's Commiſſions of the Peace, 
and Oyer and Terminer, held for the- 
City of London, c. on the 127h, 131th, 

. 14h, and 15th of Oitober 1743. R 


* 


ILL 1.4 M Chetwynd was indicted at Com- 
mon Law for the Murder of Thomas Ricketts, 
He was likewiſe indicted on the Statute of 
Stabbing by the Name of William Cbetarynd, of the 
Pariſh of Sr. Ann Weſtminſter, in the County of Mid- 
aleſex, Gent. for that he not having God before his 
Eyes, &c. on the 26th Day of September, in the 17rh/ 
Year of His Majeſty's Reign, with Force and Arms, in 
the ſaid Pariſh and the ſaid County, in and upon 75 
mas Ricketts, in the Peace of God and bur Lord the 
King then and there being, feloniouſly did make an 
Aſſault; and with a certain Knife made of Iron and 
Steel, of the Value of Sixpence, which he, the ſaid 
William Chetwynd, then and there had, and held in 
his Left-Hand, him, the ſaid Thomas Ricketts, in ard 
upon the right Side of the Belly, of bim the ſaid Te- 
mas, below the Navel of him the ſaid Thomas, then 
and there feloniouſly, and in the Fury of his Mind, 
did ſtrike and ſtab (he the ſaid Thomas Ricketts then 
and there not having any Weapon drawn, nor the ſaid 
A 2 | Thomas. 
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Themas Ricketts then and there having firſt ftricken- 
the ſaid William Chetwynd) and that the ſaid William 
Chetwynd, with the Knife aforeſaid, did then and there 
give to the faid Thomas Ricketts in and upon the right 
Side of the Belly of him, the ſaid Thomas, below the 
Navel of him the ſaid Thomas, one mortal Wound, of 
the Breadth of half an Inch, and of the Depth of three 
Inches, of which mortal Wund the ſaſd 7hvmas, at 
the Pariſh afotefaid, and County afortſtid, from t 
ſaid 26th Day of September until the 29th Day of the 
ſaid Month of September, did languiſh, and lauguiſhing 
did lire; upon which ſaid 29th Day of 2 the 
; aforeſaid Themas Ricketts, in the ſaid Pariſh, and the 
| faid County, of the ſaid mortal Wound did die; and 
| ſo the Jurors aſorcſaid do ſay, that the aforeſaid il. 
; liam Chetæuynd the aforeſaid Thomas Ricketts feloniouſſy, 
and in the Fury of his Mind, did kill and ſlay, againſt 
the Peace of our Lord the King, his Crown and 
Dignity. © _ IN 
| He was a third time indicted on the Coroner's In- 


; quiſition, for felonicuſly ſlaying the ſaid Thomas 
| Ricleir s. aber do; YI» . 9 
| The Council for the Priſoner deſired, that as the 
| Priſoner had the Misfortune to be extremely deaf, he 
| might have the Liberty of ſtanding at the inner Bar, 
which the Court readily granted. | | 
| The Council for the Proſecution “ having opened 
| the ſeveral Indictments, and ſet forti the Circumſtan- 
| ces 
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1 the Fat; they progeedey to whine 


L Mgfter' William Hamilton, fern.] 

.Counc. I think you are one of the young Gentle- 
men who honed at Mr. Clart's Arn in ane 
guare?. _ - 

Hamilton. Yes, I am. 

„„ ITE 

Hamilton. Yes. 

Cena. Wes the babe #6 4hs Har” nt. Bard 
there then ? 

Hamilton; Ves. 

Counc, Po yoo member one Mr. Themes Ricketts 
being there? | 

Hamilton. Yes, I was preſent when _ Priſoner 
and Mr. Ricketts were together in the Room. berg 

* Caunc. What Time was it? 

Hamilton. It was on the 26th of September. * 

Counc, Who was in the Room when you went 
in? 

Hamilton, There was one Samuel Melcher, Thomas 
R icketts, and Mr. Chetwynd; dhey were the only Fer: 

) ſons in the Room. 

| Courc. What was the — turning upen ? ? 
What were they talking about, when you came into 

| the Room. 

3 Hamilton. Mr. Chetzoynd had got ſome Cake, and 

| Mr. Thomas Ricketts deſired Mr. Chetwyng to give bim 

) a Piece of his Cake; Chetauynd denied it him; I aſked 

| kim for a Piece, and he likewiſe deniedeit me. | 
- - Counc: What happened then? 

Hamilton. Hannah Humphreys came into 5 Room 
about that Time, Mr. Cbetauynd took the Cake, ard 
cut a Piece off, and laid the Piece upon the Bureau, 
and locked the other up; with that Mr. Ricketrs came 
and took the Piece of Cake off the Bureau; Mr. Ghets 
auynd aſked him fer it; and Mr. Ricketzs laughing, 
went up to the Maid, and told her, be had taken 3 
Piece of Mr. Chetynd's Cake; with that Mr. Chet- 
«#4 came up o him, and demanded. 0 of Aim 
again, doc 4. tow 

A 3 | | Cote, 
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| 4c] _ + 
- *Counc; Did Mr. Ricketts deliver it to kim eie; 
Hamilton. No. 
Counc. Did Mr. Ricketts refuſe leer ie? 
Hamilton. Mr. Ricketts did not refuſe to deliver it, 
Counc. What Anſwer did Mr. Ricketts give Mr; 
chend, when he aſked him for the Cake a- 
in? 
H azilton. He gave him no | Anſwer, but continded 
laughing. 
Counc. You mean he was laughing with you, nod 
laughing at the Priſoner. 
Pri ſoner's Coun. That's nice indeed ! 
1 Proſecutor s Coun, What happened next after 
t 15? 
| Hamilton. After Mr. Chetwynd demanded the Cake, 
and Mr.. Ricketts giving him no Anſwer, he ſtruck 
= 3 with &s Knife, which he had in his 
an 
* Counc. Was it back-handed. | 
Hamilton. It was back-handed. | 
Fury. I defire he may ſpeak a'kittle louder; was 
Ricketts behind him when he firuck him with the- 
Knife? 
Hamilton. Mr. Rickett's Side was to Mr. Cheuynd &. 
le was ſtanding by his Side. 
Counc. How near were you to them. 
Hamilton. Not very near. - | 
Counc. Where did you ſtand ? ] 
Hamiiton. ] ſtood a little Way before am 1 
Counc. Where was this Blow given ? — 84 
Hamilton. Juſt here about upon the Side, (pointing: 
to the tight Side of the Belly). | 
Ceounc. Did you ſee him pal the Knife out. 
Hamilton. I did not ſee him pull it out. 
Counc. How do you know it was a Knife that he 
Rruck him with? ſ: 
Hamilton. Becauſe it was the ame Knife that he! 
eut the Cake with. 
Counc. Wunt followed upon that? | 
Hamilton. Mr. Ricketts cried out he was afraid he 


a 
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-. Counc. Did Mr. Ricketts fall down? \ 


Hamilton. No; he laid his Hand upon kts Side, and 
aid he was ſtabbed. : 
| Counc, What ſort of a Room is it ? , 
5 Hamilton. It is a pretty large Room. 
14 Counc. What Part of the Room did the Scrutbre | 
ſtand in? 
d Hamilton. It ſtood in the Corner of the Room by 
the Window ; the Window and the Scrutore were on 
od tze ame Side. 
| Counc. What kind of a Knife was this Z 
Hamilton. It was a ſort of a French-Knife. 
et Counc. Was it a Penknife ? Or what Knife was 
| it? n 261 
te, Hamilton. It was a pretty large Knife. 
ck Counc. Was ita Claſp Knife? Hamilton. Ves. 
his Court. Did you ſee Chetwynd cut the Piece of Cake z 


Hamilton. No. 
Court, Did you ſee the Deceaſed take it oy * 
; Hamilton. Yes. 
vas Court. Did Chetavynd ſee him take it away > 
the- Hamilton. I cannot tell that. 
The Council, for the Proſecution having done wwith this 
4 | Hines he was examined on Behalf of the Pri- 


Priſoner's Ceunc. Mr. Hamilton, if l underſtand you 
right, the Deceaſed and you aſked Mr.-Chetwynd for a 
Piece of Cake, and Chetavynd refuſed it ? 


Hamilton. Yes. 1 
> Counc. So he was not _—_— to ou either ef you 
ting any? £ 


| Hamilton. No, Vi was not. 
Counc. I think you ſaid Mr. Chetwynd took che 
IKniſe out of his Pocket? 
t he Hamilton. F ſaid he cat a Piece of Cake; I did not 
lay he took the Knife out of his Pocket? 
t he Counc. I think it was a Cake that they call a Sim- 
| nel; was it not? 
ä Hamilton. Yes, it was. 
id he | Conn. I think they are very hard, with a Cruſt on 
1 5 . _—_ and difficult to be cut? 


e. | Hemilies, 


a 


11 

Hamilton. It — _ . a 
* Caunc, Then that ma require more strengt 
chan he had in one Hand, to car it it; he cut it dowa 
did not he? | | 

Hamilton. I did not ſee him cut it + 38 

Counc. You ſaid be took his Knife and cut | it? ? 

Hamilton, Yes, he did cut it. | 
Counc. Then tell me whether or no, (1 am ure 


will do fairly, Gad forbid. that I ſhould do otherwiſe) . 


Mr. Chetwynd did not refuſe to give any of the Cake 
to Mr. Ricketts ? | 

Hamilton, Ves, he did refuſe it.” 

Counc. Who did he cut the Cake for? Was it not 
for himſelf? 

Hamilton, I believe it was. 

Counc: Then he did -not cut it for any body elle ; 
I think you aid, he Jaughingly told the Maid 8 had 
got it? 


Hamillon. Ves. 
Counc. And upon that, Mr. Chetwynd demanded it 


from him again, and he laughed, but did not deliver 


it. 
Hamillu. He made him no Anſwer, but did not 


deliver 3 it. 


Counc. Did he aſk kim to give it him again before | 


this unhappy Accident happened ? 


Hamilton. Yes, he did. 
Counc. Pray tell me whether he did not beſides his 


lavghing, endeavour to keep the Cake from him ? 

Hamilton. I did not obſerve that. 

Counc. Pleaſe to tell me, whether as you were 
School - fellows together; you were not all good 
Friends ? 

Hamilton. Yes, we were. 

-  Counc, Which of the two was biggeſt. 

Hamilton. Ricketts was larger than Chetauynd. 

Counc. 1 am obliged to the Gentleman on the other 
Side, for intimating that Mr. Chetwynd gave Mr, 
Ricketts a Piece of Cake before, I would aſk you whe- 


ther Mr. Chetauyad did not give Mr. Ricketts a Fees 
that I | 
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Hamilton. T'heard be did. 9 ts 
Counc. How long was that before this Thing — 
ed? 
Hamilton, I don't. know how long it was. This 
happen'd about One o'Clock. 


| Coune. When this unfortunate Thing happened 

what did Mr. Chetwynd ſay immediately en it? 
Hamilton, Really, I do not know. 

Counc. I think, Sir, you were telling the Court of 

a French Knife; I own I don't know what they are; 


but the Queſtion I would aſk you, is, whether moſt 


vere 
o 


of you young Gentlemen do not carry theſe Knives in 
your Pockets ? 

Hamilton. I have heard ſo 3 it was a Knife that he 
always had. 

Counc, And I ſuppoſe many of you had ſuch 
Knives ? 

Hamilton, T cannot tell, as to that, Sir. 

Counc. T am obliged to you for the Candour you- 
have uſed in your Evidence; 1 have no more Queſtions. 
to aſk you. b 

Ceurt. Can you recollect, how theſe yeung g Gentle- 
men lived together, whether there was any ill will be- 
tween them, or whether they lived in a friendly Manner? 

Hamilton. I think they lived as the other Scholars 


- on. 


Court. Do you apprehend there was any Malice be- 
tween them? 
Hamilton,” I never knew of any Malice between 
them. 
Curt, How did the young Gentleman behave aſter 
e had given that Wound? 
Hamilton. I did not ſee him afterwards. 


[Mafter Samuel Malcher favorn.] 


Court. How old are you? 
Malcher. Tam thirteen next January, 


The Court aſked Ma/cher what he thought weuld 
become of him, if He did not ſpeak the Truth; to 
which he replied, hei ſhould be unhappy everlaſtingly.: 
Counc. Were you' preſent at this unhappy Affair 

Ma leber. Ves. I Lay 11 
Connc. Then give gs an Account of what you heard, 

and what you ſa Ww. US ! 

Malcher. Mr. Ricketts aſked Mr. Chetwynd for a 
Piece of his Cake, and Mr. Chetwynd gave him apiece; 
he aſked him for another Piece, and he refuſed it him. 
Counc. How long was that after he had given him C 
the firſt Piece? 

Ma!cher. It was about a Quarter of an Hour; and 

after he had refuſed him, he went out'of the Room, 
with the Cake under his Arm, and then came into-. 


the Room again. | 15 
Counc. hat Room was it? 
Malcher. It was the Room where Mr. Chetwynd 1 


la 3 ; 
| ne ore, What Reom-did he go into, when he went 
1 out of his own Room, after his refuſing him the 
1 Cake? 1 ] 
þ Malcher. He did not go into any Room; he only 
'F went out of the Room to the Head of the Stair- Cale, 
U | ard then came in again. 1 > * 
Counc. Did he open the Bureau then, or was ic P 
l before ? 2 l c a 
Malecber. I crnnot juſtly recollect that. 
Counc. You ſay he had the Cake with him ? 
Mal:her. Ves. 
Counc. What did he cut it upon? 
Maleher. He cat it upon the Bureau. 
Counc. Von ſay he cut a Piece, what did he do 
with it ? | 
Malcher. He laid it down upon the Bureau, and 
Ricketts came and took it — ſnatched it away. 
Counc, Did Chetauynd lee him take it away? 
Malcher, I cannot tell whether he did or no. 
Court. How did Chetwynd ſtand ? 
© Malcber. He had h's Back to Ricketts. 
Court. Wheie did the Cake Le ? 


Malcher. 


Jo 


ad 


tre 
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| Malcher. The Cake was before: ed and Rice 
letts put his Hand beſide him, and took i * and 
then he went to the Window. 

Counc. Where did he carry it ? 

Malcher. He went to the ſecond Window with TY 

Counc. How far was that from the Bureau? 

Malcher. I believe about a Yard. | 

Counc. What did he do after that? 

Matcher. Mr. Cbetupnd came and ſtabbed him. 

_ In how long Time was that after he took the 
Cake? | 

Malcher. I believe it was a Minute. 

Counc. Was it ſo long as a Mingte? | 

Malchey. 1 do not know whether it was quite ſo long 
as a Minute, or not, it was but a very little Time. 

Counc. Did Chetwynd aſk for his Cake? 

Malcber. I was not near enough to hear it; I was 
at my Box, at the other End of the Room. 


Cownc. Is it a {mall Room ? 
FS It is not a very large Room. 


. 
- 


ounc. What happened after that? | 
leber. Mr. Nieden told the Maid he was ſtab». 
bed, and then he went down Stairs, 
Caunc. Was Hannah Nempbroys 1 in the Room ? 
Malcher. Yes, 
Counc. What did ſheday ? | 
| Malcher. She ſaid he was Nabbed. 
Counc. What was ſaid or done afterwards ? 
Malcher. Really I don't know. 
Counc. Had Ricketts any Thing in his Hand ? 
Malcher. He had nothing in his Hand that I ſaw ? 
nor ſaid any Thing to provoke him, as I heard. 
{Croſs Examination by the Priſoner's Council.] 
Counc. You was preſent at the Beginning of this 
TranſaQion, was you not ? 


Malcher. Yes. 
ws ounc. Was you preſent before Mr. Hamillon came 
? 
Malcher. Ves, Sir. 
Geunc. When Mr. Ricketts had the Piece of Cake 


- given 
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given kim, "that was before Mr. Rel , ap. 
was it not ? 

Malcher. Mr. Hamilton did not ſee kim give is 
him. 

Connc. They were good Friends before this, - Were 
they not? 

Malcher. I think ſo, they uſed to beſo. 

Counc. When "Ricketts aſk'd him for the ſecond 
Piece of Cake, was not he teazing him? | 
"Malcher. No, he teazed him about the firſt; _ 
then he went out of the Room, and Ricketts followed 

him. 

Counc. You ſay, Mr. — carried tbe Cake 
under his Arm out of the Room, and Rizherrs fol- 
lowed him; and then Chetauynd cume into the 
Room agair, and Ricketts followed him ſtill, 4 
not he? 

Malcher. Ves. 

Counc. Then he came to his Dian, Rickeres fol. 
lowing of him ſtill? 

Malcher. Ves; and then I ſaw Mr. Rickerts take 
the Piece of Cake up, which Mr. CHOICE had laid 
upon his Bureau. 

Counc. Then Mr. cb turned deut! ts alk k ) 
his Cake again ? P 


Malcber. I did not hear him aſk for$ it. | 
Counc. He went after him, did not he? . U 


Malcher. Ves. | fi L 
Counc. Was it not for his Cake? | 
Malober. I cannot tell. 

+ Comte Did Ricketts ſhove him? 


Malchey. Not that I faw. | hy 
Counc. When © Richerts took the Cake. from Chet _ 
wvynd, had Chetavynd his Back When him? I Bi. 
Malcher. Ves. the 
Counc. Did Ricketts much over his Shoulder, 01 


take it under Kis Arm? C 


Malcher. He went under his Arm, and took th 
Cake. | 
Counc. Did he touch him? | . 2 


|- -Malcher, I cannot tell thay 


Cau 


r 


: Coun. You ſay immediately upon that he went to 
Po the Window, how far was that from the Bureau FE” 
is Malcher. About a Yard or two. 


. Counc, Pray, now, when Chetwynd went to cut 
ere the Cake (you were there all the while) did Ricketts” 
| offer to aſſiſt him in it? Did he offer to ns him a 
Knife ? 

Malcher. Yes, hedid, and had it open. 

Counc. What did Cherwynd ſay then? 

Maleber. Chetwynd ſaid he had a Knife of his 
own. 

Counc. Pray, had Ricketts a Knife in his Hand ? 

Malcher. Yes, he had a Knife, and offered to lend 
it Mr. Chetavynd. 

Prof. Counc. I ſhould be glad to r whether he 
did not put that Knife into his Pocket again ? 

Maleber. I do not know that he did. NY 

Counc. Here is a Queſtion miſunderſtood J believe, 

fol- did the Knife that you ſpeak of belong to Mr. Chet. 

«vynd, or to Mr, Ricketts ? | 
take Malcher. The Knife belonged to Mr. Ricketts, 
ald Priſ. Counc. That's a fair Anſwer to the Queſtion. 

| Court. Ricketts'sKnife was opened beforeChetwynd's; - 
* for} were both the Knives open at the Time this unhap- 

|| py Accident happened ? 

Malcher. Mr. Chetwynd's Knife was not opened 
when Mr. Ricketts offered him his Knife ; but he re- 
fuſed it, and ſaid he had one of his own. 

Court. Was Ricketts Knife open then * 

Malcber. Yes. 

Court. Were they both open when the Accident 
happened?) 

Maleber. No, Ricketts's was claſped, and put into 
his Pocket, on Mr. Chetwynd's refuſing it, 1. before 
the Cake was cut and put upon the Bu eau. | 

Court. Then you ſaw him claſp his Knife when 
Chetauynd refuſed ir, and put it into his Pocket ? 
Malcher. Yes. 
98 Court. And this was before this Wceund was given ? 
. Malcher, Ves. 
| B | Prof. 


[14 ] 


Pref. Coun. Was it before the Cake was cut and 


laid upon the Bureau? 
Malcher. Yes, it was. * 
[Hannah Humphreys favors.) - 


Counc. Pray give us an Account what you know 


of this unhappy Affair. 
Humphreys, The young Gentlemen were in the Di- 


ning-Rcom, and I was in the next Room; I heard 


a Noiſe, upon which I went into the Dining Room 
_ aſked them what they did there, and what was 
Matter they were not in their own Rooms; Mr. 

icketts made Anſwer, that he wanted a Piece of 


Cake of Mr. Chetwwytl ; I ſaid to Mr. Ricketts, ha ve 
you had a Piece; he ſaid No, and ſmiled. I 


Losed at Mr. Ricketts, and ſaid, 1 believed he 


had ſome, for he had ſome Crumbs of Cake upon 


his Lips; Mr. Ricketts ſmiled again, and ſaid, he 


wanted another Piece, or a bigger Piece. 
Counc. Where was Mr. Chetawynd then? 


Humphreys. Mr. Chetatynd at that Time was at his 


own Bureau, cutting his Cake. 
Counc, How far was Mr. Ricketts off the Bureau ? 


Humphrejs. He was as near as I can gueſs about 
two Yards from the Bureau; Mr. Ricketts went up 


to the Bureau to Mr. Chetwynd, and Mr. Chetauynd 


lifts up his Arms, and ſays, Don't Mr. Ricketts, and 
Mr. Ricketts then took the Cake. 

Court. Mention in what manner he took it. 

Humphreys. I think, to the beſt of my Knowledge, 
it was over Mr. Cheray ynd's Shoulder 

Ccunc. Where did you ſtand at that Time ? 

Hint hrs. I ſtocd at the Corner of the middle 
Window, and Mr. Ricke!t: almolt _ me, not quite, 
but was a little Siceways of me. 

Court. a ©Ricketts the Cake in his Hand ? 

un phr h: He had the Cake in his Hand. 

Cee 1. Low far were you off the Bureau then? 

Humphreys. I was then from the Bureau about three 
Yards, and Mr. Ricketts came up to me, and ſaid, 
Hgnrah, I Lave got ſome Cake. (I had a Stocking in 
ny Hand which 1 was W Upon Mr. Ricketts 

ſaying 


| [15] = 
ſaying he bad got ſome Cake, Mr. Chetwynd came 
fayig, Bureau, to my Right-hand, p99" 2 a very 
ſhort Time Mr. Ricketts ſaid, Hannab, Mr. Chetary 
has flabbed me. I looked at him. 

Pro. Counc. Did you 1 Mr. c come fiem 
the Bureau ? 

Humphreys, Yes. 

Counc. Where did Mr. Ricketts and ? 

Humphreys. Mr. Ricketts ſtood juſt by m 

Counc. Now tell us whether you ſaw. "Us Seb | 
given? 

Humphreys, I did not ſee it 

Counc. Did you obſerve that Mr. Ricketts had any 
Thing in his Hand? 

Humphreys. He had nothing in his Hand but a lit 
of Cake. 

Counc. Did you obſerve that Mr. Ricketts hid 
ſtruck Mr, Chetwynd ? 

Humphreys. Ns, he had not firuck him, and was 
not ä in any Anger. 

Counc. You ſay that at this Time Mr. Cbetaeynd 
came up and ſtabbed Mr. Ricketts. 

Priſ. Counc. No, that is not right. 

Court. She ſaid Mr. Ricketts told her ſo. 

Priſ. Counc. don't doubt your Candour, but you 
are miſtaken in the Evidence ; repeat it again. 

Humphreys. I ſaw Mr. Ricketts come from the Scru- 
tore, and he ſaid, Mr. Cherwynd has flabbed me. Says 
I. Mr. Ricketts you joke; Mr. Ricketts had put his 
Hand to his Side: I bid him take his Hand away, 
and then I ſaw a little Blood; Mr. Chetzwwyrd, ſaid I, 
you have done very well ; Mr. Chetwynd faid, Hans 
nab, if I have burt bow, T am ſorry for it. 

Prof. Counc. Did you obſerve who were in the 
Room ? 

Humphreys. T ſaw Mr. Hemiltin, Mr. Ricketts, and 
Mr. Chetwynd. 

Court. Bid you hear Chetauynd aſk _— for kis 
Piece of Cake A 8 
Humphreys. not him | 

_ B- 2 . Connc.. 


— 
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Counc. What became of Mr. CBetamnd after that? 
where did he go ? | | 
Humphreys. He went out of the Room. 
Counc. How long did he continue in the Houſe ? 
Humphreys. He continued in the Houſe till Tueſday 
Morning. | os Ls 
Counc. That was the next Morning; did he give 
any Notice of his going away ? | 
Humphreys. I cannot tell that. 


| [Council for the Priſner on the Creſi Eaamination. ] 


Counc. Tell us where this Room was, where you 
heard the Noiſe before you went to them? | 

Humphreys. It was on the ſame Floor. | 

Counc. Did. you hear any ruſtling of Feet, or only 
their Tongue: ? 

Humphreys. It was only their Tongues ; it is my 
cuſtomary Way. when I hear any Noiſe among the 
young Gentlemen to go to them, in order to perſuade 
them to be quiet. 

Counc. Where was Mr. Chetwynd when you came 
into the Room? 5 

Humphreys. Mr. Chetwwynd was at his Bureau, and 
Mr. Ricketts was ſtanding in the Room, and he ſaid 
he wanted a Piece of Cake of Mr. Chetwynd. 

Counc. Was this Mr, Ricketts's Room ? * 

Humpbreys. No, Mr. Ricketts had a Room up ano- 
ther Pair of Stairs. 

Counc. Then he was got into Mr. Chetawynd's 
Room, which was the Occaſion of your aſking him 


what he did there ? 
Humphreys. Yes. Twas the Room where Mr. 


 Chetavynd lay; he had not a Room to himſelf. 


Counc. Was there any Converſation about the 
Cake, or any aſking for Cake before you went into 


the Room ? 
Humphreys.. I don't know, he only ſaid he wanted 


another Piece of Mr. Chitauynd's Cake. 


Counc. Was Mr. Chetauyna's Back towards you? 


Humphreys. Yes. 6 
Counc, Then conſequently it muſt be ſo to Mr 


Ricketts. | Humphreys, . 


t? 
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but a very little w ay thus, extending his Arms a little 
from his Body, an _— them- up, and Mr. Chet- 
zwynd ſaid, Don't Mr. Ricketts. * 
Counc. Did you obſerve Mr. Ricketts then offer to 
take the Cake, or to touch Mr. Chetauynd ? 
-Humphreys, I only obſerved him io take the Cake: 
Counc. But did you ſee him touch him? 
Humphreys. I did not ſee him touch him. 


Counc. That is very odd, becauſe putting out his | 


Arms, and ſaying don by wens as if he had done ſorne- 
thing? 


took away the Cake. 


Count. Was not he taller than Mr. Chetugnds? 


Humpbreys. He was a great deal taller than Mr. 


6. —— Mr. Cbetauynd put out his 
Arms a little to keep Ricketts from the Cake. It was 


Humphreys. He might couch his Cloaths when he: 


— 
„ 


Chetwynd; he might for his Height reach over Mr. 


Chetwoynd, and take the Cake. 


Counc. Could he take it over his Shoulder, or over 


his Head without touching him ? 


Cumphreys. Over. his Shoulder he might do it with- ; 


out touching him. 
- Connc. Did he take the Cake'over his Shoulder or 


over his Head ? L 


Humphreys. T think it was over his Shoulder, 

- Counc. Did not Mr. Ricketts laugh when he bad 
got the Cake ? 

Humphreys. Mr. Ricketts came away laughing, and; 
ſaid he had got a Bit more Cake. | 

Counc. Was there any Motion or Action between. 
them before this Thing happened? | 

Humphreys. There was not any Motion or aden 

at all that I ſaw before this happened. 

Counc. Did you ſtand facing the Bureau? 

Humphreys. The Bureau was behind my Back, 41d 
Mr. Ricketts ſtood facing me, as 1 ſtood Side- ways to 
the Window, with my Work in my Hand, and Mr. 
Chetauynd was by my Right-Hand, we all three in 2 


- Ivanner touched one another. 
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 forry for it. 


- Accident happens to the young Gentlemen under ou 
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Co oung; How could this be done without you ſee 
ing it ? 

Humphreys. I did not fee it Jane. 

. Coutic. And then the firſt "Tings: you heard was, 
that he was ſtabbed ? 

Humphreys. That was what Mr. Ricketts ſaid. ) 

Counc. And you at that Time did not. believe it? 


Bani, Not did une en it > fob makin 


Mr. Ricketts ſaid he was ſtabbed, I lifted my * off 
my Work, and ſaid Mr. Ricketts, you joke. 
Counc. Was there any Blow given? 
Humphreys. I believe there was no Blow ; I did 
not ſee any; I did not at n ler that there was a 


Wound. 


Counc, As you did not believe. ie, it is foie that: 
Mr. Chetwwyni did not believe it: for he ſaid; if I 
have hurt Mr. Ricketts, I am forry for. it. Did he 
look to have Anger in his Countenance? 

Humphreys. No; he looked with Concern; and 
ſaid, Hannah, I have hurt _ arc; 1 am 
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Proſecutor's Council. Pray, Mr. Long, inform the 
Court what Diſcourſe paſſed between you and the De- 
ceaſed, after he had received the Wound ? 


Mr. Long. I came to Town on Monday Night, the 


26th of September, and found a Letter from Mr. 
Clare; wherein he acquainted me, that Mr. Ricketts 
had met with an untoward Accident, and had re- 
ceived a Wound from a young Gentleman in the 
Houſe, but that he thought there was then no Dan- 
ger; this Letter having been wrote in the Morning, 
J enquired if there had been any ſubſequent Me i- 
ſage from Mr. C/are; I was told there had not; I 
did not go to Mr. Ricketts that Night, not thinking 
there was apy Occaſion for ſo doing; but, in the 
Morning, I determined to take the Advice of Mr. 
St. Hill, who being a Gentleman very eminent in his 
Profeflion, we always take his Opinion, when any 


Care; 
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Care; I wrote a Letter to him, and defired he 
meet me atthe Academy that Day [that was on 

Tueſday] which he did; and I found there Mr. Ship 

0 and Mr. Middleton, who had likewiſe been called in; 

theſe three Gentlemen, with Mr. Mc culloch, the Sur- 

| geon of the Houſe, ' viewed Mr. Rickett;*'s Wound, 

| and thought him in very * Danger; they conti- 

nued attending him till Thzr/day Morning the 29th, / 
When he died. | a | 

Counc. What Account did Mr. Ricketts give you of 
the Occaſion of this Accident? 

Mr. Long. Mr. Ricketts told me, that on the Mon- 
day, abode New, he was ſent to call Mr. Chetayynd 
| to fence, and found him in the Dining-Room, with. 
at a Cake, of which he aſked him for a Piece, which 
DI he gave him; that he then aſked Mr. Chetarynd for 
be another Piece, which he refuſed ; and cut a Piece of 
Fs the Cake, and laid it upon his Bureau, which ſtood 
nd at the End of the Room; Mr. Ricketts, to teaze 
am Mr, Chetauynd, for having refuſed him, (but with- 

cout any Intention of eating or keeping it) took up the 
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3 Piece of- Cake, carried it to the middle Window, and 

2} faid to a Maid, who flood there, Hannah, I have 
the got a Piece of Cake; and, he ſaid, that Mr. Chez- 
De- au followed him, and immediately ſtabbed him in 


the Belly. | 
the Priſoner's Council. You ſaid, yu came to Town: 
Mr. that Monday, did you ſee Mr. Ricketts that Day? 


tetts Long. I came to Town that Monday Night, and 
re- | found a Letter from Mr. Clare; I did not ſee Mr. 
the | Ricketts that Day; for I did not apprehend there 
Dan- was ſo much Danger, as I afterwards found there was. 
ning, Counc. How many Surgeons had you? 
Me f- Long. There were four Surgeons; three were called 
t; IF in; and there was Mr. Mecu/loch, the gurgeon of the 
king Houſe. - 7 
the] Counc. I ſhould be glad to know whether Mr. Ric- 
Mr. ketts gave any Account to you of any Paſlagethit hap. 
n his ri immediately aſter the taking of the Cak&F* 
any Long. He ſaid, that after he had taken the Piece of 
r our Cake, he carried it to the middle Window, — 2 
N — 2 10 Ee 
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Maid ſtood; and ſaid, Hannab, I have got a Piece of 
Cake; and that Mr. Chetwwynd came up to him, and 
ſtabbed him without ſpeaking a Word. 

Counc. Without whoſe ſpeaking a Word ? 
Long. Without Mr. Chet cund 's ſpeaking a Word- 
Counc. Did you aſk him in what Manner he had 
lived with this young Gentleman the  Priſoner,.. whe- 
ther they did not live in Friendſnip? Mk | 
Long. He ſaid, he never had had any Quarrel with. 
him; and I have Reaſon to think it to be true, be- 
cauſe, Mr. Ricketts was a Lad of a remarkably. good- q 
natured Diſpoſition. . | | ] 
Counc. Did you aſk-him any thing farther. - c 
Long, Mr. Ricketts was generally, when I ſaw him, d 
in ſuch extreme Torment, that I did not care to trou- 1 
ble him with too many Queſtions. | 
Counc. Did not he tell you he forgave him? C 
Long. He did ſay that he forgave him. 
Frolecator's Council. Call Mr St. Hill. D 
- Priſoner's Council, There is no Occaſion for it, 
Proſecutor's Council. The Jury mult have Satisfac-, 
tion, that the Wound was the Occaſion of his Death. 


Mr. Peter St. Hill ſavers. 


Counc. Pray, Sir, give the Court an Account in 
what Condition you found the Deceaſe t? 

Mr. St. Hill. On Tueſday the 27th of laſt Month 
T received a Letter from Meſſ. Drake and Long, 
deſiring me to go to Mr. Clare's Academy in Soho- 
Square, to fee a young Gentleman, that they had 
the Care of, who the Day before had been acei- 
dentally wounded : I. met there Mr. Shipton, Mr. 
Middletin, and Mr. Mecullock ; and by Mr. Me'cul- 
hock's Account of the Wound, who firſt dreſſed him, 
and the Symptoms that attended it, we had too- 
much Reaſon to fear, that it had penetrated into 
the Cavity of the Belly, and that ſome cf the 
Viſcera were wounded ; for his Belly was much 
ſwelled; and croſs the Upper Part of it fo very, 


1 painful, as to deprive him of all Reſt, and his Pulſe | C 
1 were extremely quick, and contracted. The next you 
1 | | D ap -” 
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Day we met again He had had a very unquiet 
Night; his Pulſe were extreamly quick and low; and 
though his Belly was not ſo much ſwell'd, yet his 
Pain croſs the upper Part of it was more ſevere, 
attended wich a continual Hickup, and frequent bilious 
Vomitings. | | | 

Counc. Pray, Sir, inform us, whether you think 
that Wound was the Occafion of his Death? What 
Depth was the Wound of ? 

Mr. St. Hill. It is not eaſy to know the Depth of 
a Wound, after it has penetrated into the Cavity of the 
Telly: But, upon the whole, I think we have given 
our Opinion, in ſuch a Manner, that nobody wi'l 
doubt, but that the Wound was the Occaſion of his 


Death. 

Counc. Then you do think that Wound to be the 
Occaſion of his Death ? | 
Mr. St. Hill. I do think it to be the Occaſion of his 


Death. 

Counc. In what Part was the Woundgiven ? | 
Mr. St. Hill. It was on the Right-fide of the Bally, 
two Inches obliquely below the Navel. . 

[A Piece of the Blade of the Knife was produced, 
m_— was about three Inches long, and ſharp at the 

oint,] f 

Council to Humphreys. Did you ſee the Knife in 
Mr. Chetæauynd's Hand? 

Humphreys. Yes. | 

Counc. What kind of a Knife was it? 

Humphreys. It was a Knife with a long Handle. 

Counc. Was it a long Blade ? 

Humphreys. It was ſuch a Blade as this; this is 
but a Piece of it. | 

Counc. It is a French Couteau. 

Priſoner's Counc. It is no ſuch Thing, it is only a 


common French Enife. 
[Mr. Peter Mc'cullock, ſworn. ] 


Counc. Mr. MPcullock, pray, give an Account how 
you found the Deceaſed ? 1 4 
| Is 
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Mr. Mc*callock. I was called at half an Hour after 
One, on the Monday, to go to Mr. Clare's 5 when 1 
came there, I aſked to ſee the Knife, and the Knife 
was produced. 2 Boy's. 

Counc. Was it produced broke ? f 

Mc'cullock. Ves, it was produced to me then broke, 
as it is now; I probed the Wound; but did not find, 
at that Time, that it had penetrated into the Cavity of 
the Belly; the Deceaſed's Pulſe were extreamly low, 
but I thought that was owing to the Fright: I went 
the next Day; and then upon ſearching the Wound, 
J found it had penetrated into the Cavity of the Belly, 
and found it to be a very bad Caſe; upon that Mr, 
Middleton was ſent for; and after that Mr. Sf. Hill, 
and Mr. Shipton. | 


The Council for the Priſoner called no Witneſſes, 


admitting that the Fact had been fairly laid before the 


Court by the Evidence, and acknowledged the Candour 
of the Gentlemen concerned for the Proſecution, - in- 
repreſenting it to the Jury without any Aggravar 
tion; but inſiſted, on his Behalf, that however 
his Hand might have been unhappy, his Heart was 
innocent; that this Fact therefore could not a- 
mount to Murder at Common-Law, which the 
Lord Coke defines to be An unlaxuful Killing another 
with Malice aforethouzht, either expreſſed by the 
Party or implied by the Law; that, in this Cafe, there 
was not the leaſt of that Ingredient, their own Evidence 
having ſhewed they were Friends, Friends to the laſt 
Hour, Friends to the dying Hour ; when the Gentle- 
man ſaid, he forgave him. That it being proved there 
was a Friendſhip ſubſiſting, it would be talking againſt 
the Senſe of Mankind, to ſay the Law could imply any 


thing contrary to what is plainly proved. That Deli. 


beration and a Cruelty of Diſpoſition make the Diffe- 
rence between Manſlaughter and Murder. For which 
Purpoſe Holloway's * Gabe ne 1 


— 


Vide Appendix, No. I. 
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If 4 be paſſing the Street, and B meeting him, 
takes the Wall of 4, and thereupon 4 kills him, this 
is Murder; but if B had juſtled 4, this juſtling had 
e been a Provocation, and would have made it Manſlaugh- 

l ter, 1 Hales Hift. Pl. Cr. 455. us. 

If I ſee another's Child beat, or Wife debauch'd, it 

e, would be Murder in me to kill the Party, not fo in the 
d, Parent or Huſband. 
of 
W 


A ſudden Challenge and fighting immediately, the 
| Challenge is held to be a ſufficient Provocation. 
. The Law makes a Difference between a Perſon's 
d. killing another, when he is doing a lawful Act, and 
” BW when he is doing an unlawful Act. If the Maſter de - 
. | fgneth moderate Correction to his Servant, and ac- 
} cordingly uſeth it, and the Servant by ſome Misfor- 
tune dieth thereof, this is not Murther, but per infor- 
tuniam ;* becauſe the Law alloweth him to uſe mode- 
. rate Correction, and therefore the deliberate Purpoſe 
be thereof is not ex malitia precogitata. 
8 But if the Maſter deſign an immoderate or unreaſona- 
in ble Correction, either in reſpect of the Meaſure, or 
2. Manner, or Inſtrument thereof, and the Servant die 
er thereof; if it be done haſtily, and without Deliberation, 1 
this would be Manſlaughter ; if done with Delibera- = 
a. tion and Deſign it would be Murther, L. C. J. Hale 
he Nin his Hip. Pl. Coron. p. 454- | 2 
* Shall the young Boy at the Bar, who was doing a | 
he lawful AR, be ſaid to be guilty of Murder; he was 
re reſcuing what was his own; the Witneſſes have told | 
ce you, that after he had given the poor Boy Ricketts a 4 
aſt Piece of Cake, Rickerts went to him for more ; he de- N 
le. Inied it him; he had a Right to keep his Cake, the o- 
re ther had no Right to take it; and he had a Right to 
aft Nietake it. : 1 
ny There are Caſes in the Books which make a Diffe- , 
* | Erence between Murther and Manſlaughter : If a Man 
takes'*® up a Bar of Iron and throws at another, it is 
ch | Murther ; and the Difference in the Crime lies between 
a Perſon's taking it up, and having it in his Hand; 


—— b 
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f Chetwwynd had the Knife in his Hand, and upon that, 


a Provocation enſues, for he did not take the Knife up; 
if he had, that might have ſhewn an Intention to do 


Miſchief. It may be doubted, whether or no, when 
he had this Knife in his Hand for a lawful Purpoſe, 


and in an Inftant ſtruck the other, whether he conſi- 


dered he had the Knife in his Hand; for if, in his 
Paſſion, he intended to ftrike with his Hand, and 
ſtruck with the Knife, not thinking it was in his Hand, 


it is not a ſtriking with the Knife. 


That in reſpe& to the Statute of the firſt of Janes 


I. + it had always been looked upon as a hard Law, 
and conftrued therefore conftantly very ſtrictly by all 
the Judges in favour of the Priſoner, That when the 
Facts amount only to Manſſanghter at Common-Law, 


it has been the Cuſtom of the Courts I to acquit upon 


this Statute. 


That this Act was made for a particular Purpoſe | :, 
| | | On 


* 


+ Yide Appendix, No. II. 7 
+ A a Meeting of all the Judges, on Saturday the 


28th of April, 1666, at. Serjeants-Inn, to conſider of 


Such Things as might in Point of Law fall out in the Tri- 


al of the Lord Morley, who was on Monday to be tried 


by his Peers for a Murther ; they were all of Opinion, 
that the Statute of 1 Jac, for ſtabbing a Man not hawing 
firſt iruck, nor having any Weapon dranun, was only 
a Declaration of the Common Law, and made to prevent 


the Inconveniencies Juries, who were apt to believe 


that to be a Prowocation to extenuate a Marther, which 
in Law was not. Kelyng 55. 


| This Statute was enacted in the Time of King James 


the Firſt, auben many Animoſties aroſe between the 


Engliſh and the Scotch, who uſing Daggers xwere accuſs 


tomed to fab many of the Engliſh, ex improviſo, auh 
could not have been done by a flat Sword, the uſual 
Weapon of the Engliſh ; therefore this Statute avas de- 
ſrzned to ſecure defenceleſs Peopie from Surprize, ſuppoſing 
that whaever flruck would be prepared. Rex v. Ei 
Lord Ray mond 139. ö 
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| On the Union * the two Kingdoms, there were na- 


tional Factions and Jealouſies, when wicked Perſons to 
conceal the Malice lurking in their Hearts, would ſad- 
denly ſtab others, and Tcreen themſelves from the Law, 
by having the Act looked upon as the Reſult of an im- 
mediate Quarrel. Fa? Ea | | 
That it was to be confidered, whether there was not 
Evidence to except this Caſe from the Letter of the 
Law: At the Beginning of the Fray Ricketts had a 
Knife in his Hand; and it was one continued Act. And 


another Queſtion was, whether there was not a Strug- 


gle; here was the Cake taken, and in endeavouring to 
get it again this Accident happens; on the firſt taking 
of the Cake, it is in Evidence, that Chetawynd was 
forced to extend his Arms to keep the other off; now 
there was no Occaſion for him to extend his Arms, un- 
leſs the other was coming to take it from him; and; 


then a Sruggle is a Blow: In Reneer's Caſe, (cited in 


the King and Keite) Cymbal gave no Stroke. but in 
ſtruggling, and yet it was adjudged but Manſlaughter 
in Reneer, L. Raymond 143. L 

If a Man hath done a Treſpaſs, and is not continu- 
ing in it, and he that hath received the Injury ſhall 
thereupon beat him to a Degree of killing, this, faith 
the Lord Chief Juſtice Hit (Kelyng 132) is Murther: 
But this Act of the Deceaſed is a Treſpaſs, and the not 
reſtoring what he had taken was a continuing in the 
Treſpaſs, and is ſuch a Provocation as will make it, 
Manſlaughter at Common Law. . 

That this Statute is nct to be literaly interpreted, 
or taking up a Candleſtick to throw at another has 
been judged a Weapon drawn 9. WY 2 
Meer ſtabbing is not within the Acts when a Man 


js taken in Adultery with another Man's Wife, if the 


Huſband ſhall ſtab the Adulterer, or” knock out his 

Brains, this is bare Manſlaughter, 1 Vent. 158, 
Raymond 213. Kelyng 137. 

A Man muſt intend to kill to be within the Statute t 
1 An 
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and muſt intend to ſtab, for throwing a Hammer 
is not within the Act. William's * Caſe cited in 
Relyng 131. vi 

That ſome Degree of Malice is + required in this 
Caſe, as well as at Common Law: The Act indeed has 
taken away the Neceſſity of the Proof of Malice, and 
laid the Negative upon the Criminal, and here the 
Negative is proved. The Intent of the Statute was to 
take away the Benefit of the Clergy from cruel and 
bloody-minded People; 'tis impoſſible to conceive, 
that the Parliament ſhould, at all Events, condemn to 
Death thoſe who had no preconceived Malice. 
But the Caſe molt ſtrongly inſiſted, and relied on in 
behalf of the Priſoner, was. Buckner*s } Caſe on this 
Statute, wherein the Judges all agreed, becauſe 
there was ſome Provocation and no preconceived 
Malice, that he was not within the Act of Par- 
liament. 


The Council for the Crown, in Reply to the Argu- 
ments and Caſes inſiſted upon on behalf of the Priſoner, 
ſubmitted to the Court, whether (ſince the only Points 
inſiſted upon by way of Defence for the Priſoner, were. 
Queſtions of Law, in which the Jury were 
to be guided by their Opinion) the Facts proved and 
admitted, did not clearly, in the firſt Place, amount 
to Murder at Common Law; and in the ſecond Place, 
whether there could be the leaſt Doubt in Point of Law, 
But that this Caſe was within the Statute of Janes I. 


c. 8 

; Upon the firſt it was admitted, that to conſtituts, 
Murther there muſt be Malice. 

But it was argued, that Malice was of two Kinds; 
Either expreſs and in fact, or implied by Law. 


That when one Perſon kills another without Pro- 
vocat ion 


* 
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vide Appendix, No, III. 
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vocation it is Myrther ||, becauſe the Law preſumes 
and implies Malice from the Act done. a; 
' And therefore, wherever any Perſon kills another it 

is Murther, unleſs ſome ſufficient Provocation appear. 
But that it is not every Provocation which extenu- 
ates the. killing of a Man from Murther to Man- 
ſlaughter. : BOY 
A light or trivial Provocation is the ſame as none, 
and is.not allowed by Law to be any Juſtification or 
Excuſe for the Death of another. | | 
And therefore no Words of Reproach or Infamy, 
whatever provoking Circumſtances they may be attend- 
ed with; no affronting Geftures or deriding Poſtures, 
however inſolent or malicious, are allowed to be put in 
the Balance with the Life of a Man, and to extenuate 
the Offence from Murder to Manſlaughter. Ke/yng 
130. Croke El. 779. f. > | 44S 
For the ſame Reaſon, no ſudden Quarrel upon a 
flight Provocation ſhall juſtify ſuch an act of Cryeltw 
as one. Man's ſtabbing another, though it is done im 
mediatel/ in the Heat of Paſion. As if two Perſons, 
playing at Tables, fall out in their Game, and the 
one upon the ſudden kills another with a Dag- 
r; this was held to be Murther by Bromley 27 
2 at Chefter Alfizes. - Crompton's Juſtice 23. 
Kelyng 128. : 8 
In like Manner, no Treſpaſs on Lands or Goods 
ſhall be allowed by Law to be any Excuſe for one 
Man's attacking another in ſuch a Manner as appa. 
| C2 rently 
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He that doth a cruel] A woluntarily, doth it of 
Malice prepenſed, 3. Inſt. 62, 

Some have been led into Miſtake, by not well confi- 
dering what the Paſſion of Malice is; they have con- 
frirued it to be a Rancour of Mind lodged in the Perſon 
killing, for ſome conſiderable Time before the Commiſſion 
of the Fa, which is a Miftake arifing from the not well 
diſtingu iſping between Hatred and Malice. Envy, Hatred, 
and Malice, are three diſtin Paſſions of the Mind. Lord 
Chief F uftice Holt in Mawgridge's Caſe, Kelyng 126. 
Q Sec this latter Caſe at large Appendix, No. V. 


, 28 : 
rently endangers his Life, and could not be intended 
meerly as a Chaſtiſement for his Offence; becauſe no 
violent Acts bey ond the Proportion, of the Provocation 
receive Countenance from the EW. * 
And therefore if a Man beats another that is treſ- 
paſſing upon his Goods or Lands, and does not deſiſt, 
he will be juſtifed by Law; becauſe what he does is 
only jn Defence of his Property, and no more than a 
Chaſtiſement to an Offender. | key 
But (ſays the Lord Chief Juſtice Holt) if one Man be 
treſpaſſing upon another, breaking his Hedges, or the 
like; and the Owner, s Servant, ſhall upon Sight 
thereof, take up an Helge-Stake, and knock him on 
the Head, that will be Murther; becauſe it is a vio- 
Jent Act beyond the Proportion of the Provocation. 
Kehng 132. W | 
That applying the Rules of Law to the preſent Cafe, 
it was plain, that the violent act done, bote no Pro- 
portion to the Provocation. All the Proyocation given 
was taking up a Piece of Cake, which is not ſuch an 
Offerce, as can juſtify the Priſoner's attacking the Per- 
ſon, who took it up, with an Inſtrument, that appa- | 
rently endangered his Life, or rather carried certain 
ke £4 T- 213 


Death along with it. 

And laſtly, that Grey's Caſe + (Kelyng 64, and 133) 
was much: ſtronger than the preſent ; Where 2 after — 
who was provoked with the Neglect, Diſobedience, 
and Inſolence of his Apprentice, and had therefore a 
Right by Law to chaſtiſe him; immediately up- 
en receiving the Provocation, took up a Bar of 
Tron, at which he was then working, and ſtruck his 
Apprentice, who afterwards died of the Blow. This 
was by all the Judges held to be Murther, notwith-. 
ſtanding it was done upon a | udden, and notwithſtand- 
ing the Provocation, and the Right which Grey had as 
a Maſter, to correct his Servant. For having exceed- 
ed Mcaſure herein, what he did was malicious, 


Upon 


»ͤ— 


ide Appendix, No. VI. 
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pon the ſecond Indifiment it was fail,” that the 


29 


Gentlemen who had argued on behalf of the Priſoner; 
had, in order to raiſe a D6ubt upon this Point, in Ef- 
fe contended that the Statute of 1 Jane I, ſhould. 
never be allowed to comprehend any one Caſe whatſo- 
ever, or extend to any one Offender. | g 
For if Perſons indicted upon that Statute, were to be 
acquitt.4 wherever the Caſe would have been Man 
flaughter at Common Law, the Statute would be entire- - 
Iy fruſtrated, and have no kind of Effect whatſoever, - 
Since it was only made in order to exclude ſuch 
Perſons as ſtabbed others upon the ſudden, not upon 
their Guard, from the Benefit of Clergy; and was in- 
tended as a ſort of Correction to the Common Lay, 
by reſtraining ſuch Offenders, thro” Fear of due Punt: | 
ment, who were emboldned by freſuming on the Benefit of 


Clergy, allowed by the Common Law. 


But if it is to exclude none from their Clergy, who 
at Common Law would have been entitled to it, it can 
never have any Effet, and may as well be repealed. 

That whatever the Reaſons might be which firſt 
gave Riſe to this Statute, the Legiſlature thought it of 
general publick Benefit, and therefore afterwards con- 
tinued it by a ſubſequent Lay. 

And, if the Statute is to have any Force or Effect 
at all, there can't be a Doubt but that it muſt extend 


to the preſent Caſe. | 


It is expreſly within the Words; Mr. Ricketts was 


ftabbed, having then no Weapon drawn in his Hand, 


N not having before ſtruck the Perſon who ſtabbed 
Mm. : 
It is plainly within the Intention ; which is de- 


clared in the Preamble to have been in order to 


puniſh ſtabbing, or killing upon the ſudden, com- 


mitted in Rage, or any other Paſſion of the 
Mind, Ce. | 


And the principal Reaſons upon which the Determi- 
nation in Byckner's Caſe is founded, conclude ſtrongly 


againſt the Priſoner. 


F QF it is there argu'd, that Buckner was not wiki 
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the Statate, -becauſe it appeated to have been made 
prevent ſudden killing, the worſt of all killing, of a 
Perlon not upon his Guard. 


And ſecondly, becauſe in that Caſe the Party 
ſlain m'ght have foreſeen the Danger, and defended 


Himſelf. 


But the unfortunate Perſon killed in this Caſe, had 
no Opportunity either of foreſeeing the Danger, or of 
avoiding it, or making any Defence; but was killed 


on the ſudden, before he could apprebend any 
Danger. | | 


And therefore it was ſubmitted to the Court, whe- 
ther upon the Facts prov'd and not denied, the Conſe- 


quence of Law was not clear that the Priſoner was guil- 
ty within both Indictments. 


Mr. Baron Reynolds and Mr. Recorder (being the 


only Gentlemen of the long Robe on the Bench, 


when Mr. Chetwynd was tried) taking Notice of 
the Points of Law that had ariſen, the learned 
Arguments of the Council, and the many Caſes 
cited upon this Occaſi:n, were of Opinion, that 


it would be proper to have the Facts found ſpecially, 


that they might be put in a way of receiving a. more 
ſolemn Determination. A Special Verdict was accord- 
ingly on all Sides agreed on, and drawn up to the fol- 


lowing Purport, viz. 


The King againſt Villiam Chetwoynd, the ſame a- 
gainſt the ſame, and ihe ſame againſt the ſame. 


We find that Thomas Ricketts, on che 26th of Sep- 
tember laſt, being a Scholar at Mr. Clare's Academy, 
in Sobo-ſquare, was in a Room in the ſaid Mr. Clare's 
Houſe, in which the ſaid Mr. Chetwynd uſed to lie, 
(and not Vir. Ricketts) in Company with the Priſoner 
William Chetwynd, William Hamilton, Samuel Mal- 
cher, and Hannah Humphreys, a Maid-Servant in the 
ſaid Mr. Clare's Family; that the ſaid Mr. Chetwyng, 
the Priſoner, having his own Cake in his Hand. 


Which was a hard Cake, called a Simmel, 


C3 and 


Mr. Chetwynd's 
Hand; that thereupon, immediately the- ſaid Mr. 
Cbetauynd followed the Deceaſed, with his Knife in his 


KLE | EI * 

and hard to cut, the Deceaſed Thomas Ricketts, aſked | * 
the {aid Mr. Chetwynd to give him a Piece; upon 
which the ſaid Mr. Chetavynd gave him a Piece; that 
the ſaid Themas Ricketts afterwards aſked him, the 
ſaid Chetwynd, to give him ſome more of his Cake, 
which the ſaid CBetavynd refuſed, and-thereupon, the 
ſaid Chetavynd went out of the ſaid Room, with his 
Cake under his Arm, and the Deceaſed followed him, 
out of the ſaid Room; upon which, the ſaid Chet- 
4wynd returned again, into his ſaid Room, and went 


o 


to his own Bureau, and cut again another Piece of the 


Cake for himſelf ; the ſaid Rickerts offered to lend the 
ſaid Chetauynd his Knife to cut the Cake, and at the 
ſame Time pulled his Knife, being a Claſped -Kwfe, 
out of his Pocket, and opened it, but the ſaid Chet- 
vb ynd, refuſing to make Uſe of the ſaid Ricketts Knife, 


ſaying, he had a Knife of his own, the ſaid Ricketts 
put up his Knife again, and immediately after this, 


the ſaid Chetawynd being then at his Bureau, cut off a 
Piece of the ſaid Cake with his own Knife, being a 
common Knife, and ſuch as Mr. Chetwynd, and his 
School-Fellows generally uſed, and laid the ſame Piece 
of Cake upon the Top of his Bureau for himſelf ; 


that the ſaid Chetarynd, ſtanding then with his Back 


to the reſt of the Company, was putting the reſt of 


his Cake into his Bureau, and, whilſt he was ſo do- 


ing, the Deceaſed came up, and put his Hand over 
the ſaid Mr, Chetauynd's Shoulder, whereupon the ſaid 
Mr.'Chetwwynd railing his Arms, ſaid to the Deceaſed, 
don't Mr. Ricketts, the ſaid Mr. Ricketts immediately 
ſnatched the ſaid Piece of Cake away, againſt the 
Conſent of the faid Mr. Chetwynd, which lay upon 
the Top of the ſaid Bureau, and went up to the ſaid 
Maid- Servant, who was about two or three Yards off, 
and ſaid, laughing. Hannah, I have got a Piece of 

Gale, which he ſhewed to her in his 


Hand, and demanded the ſaid Mr. Ricketts to return 
him his Piece of Cake, the Deceaſed, Mr. Ricketts, 
returned no Anſwer to this, but continued laughing, | 
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A * 
„and did not return the Pi 


e Piece of Calce; upon Which, 
the ſaid Mr. Chetavynd ſtruck the faid Mr. Nietert 
backhanded, with the ſaid Knife which he had kept 


in his Hand all along, and with which he had cut the 


faid Cake, (the ſaid Ricketts being 


then only in his 


Waiſtcoat, which was at that Time unbuttoned) and 


pave him a Wound upon the Right fide of the Belly 


low the Navel, which penetrated 


into the Cavity of 


the Belly, (the Deceaſed not having before ſtruck the 


Priſoner, and not having at that Time any Weapon in 
his Hand) that immediately after, the Deceaſed cried - 


out, Hannah, Chetwynd has ſtabbed me; and then 


the ſaid Hannah, ſaid to the Priſoner, What have you 


done? Upon which the Priſoner looked on the ſaid 


Hannah, with Concern, and ſaid, If I have hurt Mr. 
d that there never 


Richeres, Tam ſorry for it: We fin 


had been any Quarrel or Malice between the Deceaſed 


and the Prifoner, but that they conſtatitly had lived 
find likewiſe, that 
the Deceaſed was about the Age of Nineteen , and 
freen ; and that of 


in Friendſhip together. - And we 
Mr. Chetauynd about the Age of Fi 


this Wound the Deceaſed died, on the zgth of the 


faid September; and whether upon the whole, the 


' Priſoner is guilty of all, or any of the ſeveral Indict- 


ments, the Jurors ſubmit to the Judgment of the 
| Court. ' , 
Allen Evans, 1 3 Alder tor, 
Samuel Bowler, Peter Archamba, 
Charles Carleton, Jabn Archambo, 
Francis How, Benjamin Tictner, 
Benjamin Ingram, | Fol Holmes, 
Jacob Lebat, | Thomas Hogg. 
z APPENPDIX. 
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* That My. Rickets was about Nineteen Years 


Age wwas admitted: No Evidence be 
Age of the Priſonts, the Jury form 
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APPENDIX. 
Nuwms, I. 


Holloway's Caſe, 4 Charles I. 


O/loauay was indicted for the Murther of ons 
Payne. Ihe Indiament was, that he with Ma- 
lice forethought tied the ſaid Payne to a Horſe's Tail, 
and cauſed the Horſe to drag him on the Ground three 
Furlongs, whereby the Shoulder of the ſaid Payne 
was broke, whereof he inſtantly died. On not guil- 
ty pleaded, the Jury found a Special Verdict, that the 
Earl of Denbigh was ſeiſed in Fee of Oftee/ey Park in 
Middleſex, and made the ſaid Ho/loway Woodward of 
the ſaid Park; and that the ſaid Payne, with others un- 
known, entered the ſaid Park, to cut Wood there; and 
that the ſaid Payne climbed up a Free, and with an 
Hatchet cut down ſome Boughs thereof; and that Hol- 
loway came riding into the Park, and ſeeing Payne on 
the Tree, commanded him to deſcend, and he deſcend» 
ing from thence, Holloway ſtruck him two Blows-2pon 
the Back with his Cudgel; and Payne having a Rope 
tied about his Middle, and one End of the Rope hang- 
ing down, Hollosvay tied the End of that Rope to his 
Horſe's Tail, and ftruck Payne two Blows upon his. 
Back; whereupon tus. Horſe running away with him, 
drew him upon the Ground three Furlongs, and by 
this Means brake his Shoulder, whereof he inſtantly 
died; and Holloway took Payne and threw him into a 
Buſh, behind the Pales of the Park. And whether 
upon all this Matter found the ſaid Hollaaray be guil- 
ty of the Murther, they pray the Diſc:etion of the 
Court, Se. 

This Special Ve:di&t was removed by Certiorari in- 
to the Kin, Bench, and depended tate gers: Ard 
the Opinion ef all the Judges and Parons was demand-" 

ed, 
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and he then ſtruck him two Blows, and tied him to 


of Mind, contrary to the Commandment of Almighs 


which ſhall ſtab or thruſt any Perſon that hath not 


1 3401 
ed, and they all (except Huttin, who doubted there- 
of) held clearly, that it was Marther. For when the 
Boy, who was cutting on the Tree, came down from 


thence upon his Command, and made no Reſiſtance, 


the Horſe's Tail, and then ſtruck him again, where- 
upon the Horſe ran away, and he by that Means was 
ſlain, the Law. implies Malice, and it ſhall be faid in 
Law to be prepenſed Malice, he doing it to one who 
made no Reſiſtance, Whereupon he was adjudged to 
be hanged, and was hanged accordingly. Croke, 
Charles, 131. Palmer 545. V. Jones 198. . 
byng 127. Kb, 


Nvums. II. 


x Jac. c. 8. An AZ to take away the Benefit of Clips 
a gy for ſeme kind of Manſlaughter, 


To the End that ſtabbing and killing Men en 
the ſudden, done and committed by many inbumend: 
end wicked Perſons, in the Time of their Rage, 
Drunkenneſs, hidden Diſpleaſure, or other Paſſion: 


Ir. 


ty God, and the common Peace and uillity 
of this Realm, may from henceforth be reſtrained 
through Fear of due Puniſhment to be inflicted on 
fuch cruel and bloody Malefa#ors, who heretofore 
have been thereunto emboldened, by preſuming on the 


Benefit of Clergy. | | 
Be it therefore enacted, c. that every Perſon 


then any Weapon drawn, or that hath not then firſt 
ſtricken the Party which ſhall ſo ſtab or thruſt, ſo as 
the Perſon ſo ſtabbed or thruſt, ſhall thereof die, with» 
in the Space of fix Months then next following, 44 
theugh it cannot be proved that the ſame was done of 
Malice forethought, yet the Party ſo offending, and 
being thereof convicted, Ec. ſhall ſuffer Death, as in 
caſe of wilful Murder. | er] 
Provided. 


— 


| 137 1 
Provided always, that this Act, or any thing 
therein contained, ſhall not extend to any Perſon or 
Perſons which ſhall kill any Perſon or Perſons /& 4+ 
fendendo,, or by Misfortune, or in any other Manner 
then as aforeſaid ; nor ſhall extend to any Perſon or 
Perſons, which in keeping and preſerving the Peace, 
ſhall chance to commit Manſlaughter, ſo as the faid 
Manſlaughter be not committed wittingly, willingly, 
and of Purpoſe, under Pretext and Colour of keeping 
the Peace ; nor ſhall extend to any Perſon or Perſons, 
which in chaſtifing-or correRing his Child or Servant, 
ſhall be ſides his or their Intent and Purpoſe, chance to 
commit Manſlaughter. This Act to continue until 
the End of the firſt Seſſion of the next Parliament. 
3 Car. c. 4. continued, 


Num B. III. 
At the Se/fions in the Old-Bailey, March 22, 1638. 


David Williams was indicted ſpecially upon the 
Statute 1 Tac. for the Death of Francis — 4 * 5; 
on which a Special Verdict was found, via. That 
upon St. Dawid's-Day, the Priſoner being a Welfp= 
man, had a Leek in his Hat; and that there was, 
at the ſame Time, in waggery, a Zack @ /ent in the 
Street put up with a Leek; and one Nicholas Regs, 
man, a Porter, ſaid, Look at your Countryman; and. 
the Priſoner. being therewith enraged, threw an Ham- 
mer at Radman, to the Intent feloniouſly to hit him, 
but miſſing. him, the, Hammer did hit Francis Mar- 
bury, whereof he died; and. ſo the. ſaid David the 
laid Francis. with the ſaid: Hammer did ſtab and thruſt, 
the ſaid-Francis then not having any Weapon drawn, 
nor then having firſt ſtricken the ſaid David, It was 
reſolved. he was nat within that.Statute, but guilty of 
Manſlaughter at Common-Law. V. Fones 432. x. 
Hale Hift, Pl. Cor. 469. | 2 

This Caſe, I fear, hath. been the Occaſion © of 
ſme Miſtake in the Deciſion of Queſtions: * 

| N 
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Kind: I concur with the Judgment, that it is not 
within the Statute of Stabbing, for it is not ſuch a 
Weapon, or Act, that is within that Statute : nei- 
ther could he be found guilty of Murther, but only 
of Manſlaughter, for the Indictment was for nv more. 
But if the Indictment had been for Murther, I do 
think that the Velſbman ought to have been convic- 
ted thereof, for the Provocation did not amount to 
that Degree, as to excite him deſignedly to deſtroy 
the Perſon that gave it him. Lord Chief Juſtice Ho# 
in Mawgrize's Caſe. | a 


Nu M B. IV. 


The Protector and Buckner. 
Mich. 1655. In the Upper Bench, 


Buckner was indicted upon the Statute of 1 Fac. 
made againſt Stabbing, at the Juſtice-Hall in the 
O/d-Bailey for killing of Hora; and upen the 
Evidence given for the Protector, the Jury found a 
Special Verdict, which was to this Effect, wiz, That 
Horwoed and another Man with him came into the 
Lodging of Buckner, being in Drury-Lane ; and when 
they were come into the Lodging, that other Man 
took down a Sword in the Scabbard which hung 
there, and ſtood at the Door of the Chamber with! 
this Sword undrawn in his Hand, and kept the Doof 
to keep Buckner from going out, till they might 
bring a Bailiff to arreſt Buckner for a Debt which 
he owed Horwood, whereupon upon ſome Diſcourſe 
between Buckner and Horavord, Burkner takes a Dag- 
ger out of his Pocket, and ſtabs Horausod and kills 
him, and whether this was within the Statute of Stab- 
bing was doubted by the Jury, Upon which Buckner 
was committed to Neawgate, and after the Body and 
the Cauſe was removed into this Court by a Habeas 
Corpus and Certiorari, ard argued divers Tiaies at the 
Bar, and at laſt on the Bench) "4.3 
And firſt Arthur Harris of Lincoln's Inn, opened 
the Record, and only put the Queſtion ; and then, 


2 
* 


4 
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on the Behalf of the Priſoner it was moved, that he 


might have a Copy of the Record, and Council aſ- 


ſigned him, ſuch as he deſired, which the Court grant- 
ed; then it was prayed he might be bailed, but that 
the Court would, not grant, but turned him over to 
the Marßbal, and gave a Day for the ProteQor's Coun- 

cil to be heard; | 2 
At which Day Tavi/den. for the Protector made 
this Queſtion, Whether. Buckner was to have his 
Clergy in this Caſe, or were debarred by the Statute 
or not, and he ſaid, this Queſtion ſhould. not have 
been made by the Jury as they have done upon the 
Special Verdict, but the Court ought to have made 
it; for the Jury are only to proceed upon Matter of 
Fact, and not upon Matter of Law, and he argued, 


that he 5 not to have his Clergy, for the Sta- 


tote of 1 Fac. doth not create the Offence, but leaves 
it to' the Common-Law, and only takes away the 
Clergy from the Party that commits it; and to prove 
this, 1. It is, not within the Words of the Statute, 
and 24%, It is not within e of the Statute, 
neither in its Preamble, nor in the Body, or in the 
Proviſo thereof; for Buckner was not firſt ſtruclæ, 
nor had he a Weapon drawn againſt bim, although 
he fept a Priſoner in his Chamber, which was 
not iiderable but a [light Provocation of him to 
mot Fan to ſo foul a Fact. And within the Body 
of the Act, there are no Acts expreſſed, but having a 
Weapon drawn againſt him, or being firſt ſtruck, and 
this Enumeration of the Acts excludes all other, as it 
is in the Statute of Fines, and in the Statute which 
takes away Clergy. Alſo the Reaſon of Law requires 
to allow the Clergy to one that is firſt ſtricken: But 
here is no ſuch Reaſon, and the Party might have 
had his Remedy againſt Horwoed, for coming into his 
Chamber, and impriſoning of him, by an Action of 
Eo wy's and the having a Weapon drawn, was a 
Reaſon for the other to defend himſelf, | 
Finch Henage for the Priſoner argued, that the 
Priſoner was not guilty of Felony at the Common- 
Ya = D Law, 


. e 


Law, and is not within the Statute, which his 
Ciergy ſhould be taken away. For firſt the Statute 
is to be literally interpreted, becaule it is made in 
reſtraint of the Common-Law, and it was made on- 
ly te prevent Feuds betwixt the Eng/;j6 and the 
'Scortifh Nation, which were then apt to break forth; 
and the Quarrel here was not 'a drunken and ſudden 

uarrel, but ated upon Deliberation, and here is an 
Aſſault ſo great uſed againſt the Priſoner, that it 
amounts to the ſtriking of him, 43 F. 3. J. 41. 43. 
E. 3. f. 7. and the Impriſonment of him is more than 
an Aſſault, and here is found a forcible Entry into 
his Chamber, and the ſending for a Bailiff, and the 


ſtanding at his Chamber -door with a Sword in the 
Party's Hand, though not drawn, which is as much } 

in effect as if it had been drawn, and 23 Car. the 
Clergy was allowed to two Perſons that aided and aſ- ; 
filled a third Perſon in ſtabbing of a fourth Man, and : 
that becauſe the Clergy all not be taken away by t 
Intendments.. TR 4 11 
She, Chizf Juſtice. The Statute hath not been 0 
ſo favourably conſtrued as hath been argued, for at 
here is no Stroke, nor Weapon drawn for his Prem P 
ſent Defence, as the Statute intends; and ſtabbing * 
with a Tobacco-Pike, and with a Halberd, hg, 77 a 
adjudged to be flabbing within the Statuti Mh , £; 
Statute doth not ſay being firſt aſſaulted, as WinCaR 4 
is, but firſt ſtricken, and I conceive not that M 7; 
are any Words in the Statute that will Keep you ou thi 
of it. Day was given over to the next Term. are 
At which Day the Special Verdict was again re- I fri 
teated by Serjeant Maynard, and by him it was ar- Sta 
Wa 


go for the Priſoner that he was not within the 
tatute of 1 Jac. of ſtabbing ; becauſe firſt here was I a | 
1 an , unlawful Impriſoning of Buckner in his own: I Pig 
14 Chamber, and this could not be without an Aſſault; I it 1 
As next this Statute is not to be literally interpreted, for in 2 
Til. if there be Acts of Terror uſed againſt one, although IF and 
| a Weapon be not drawn, yet he is not within the 0 
Statute, although he kill another, for the taking mor 
N ̃ up 

14. 8 


op of a Candleflick to ſtrike another, bath been ad. 
jadged a Weapon drawn, and he cited Parye and Hor- 
evoed's Caſe; and all the Perfons that came into his 
Chamber were Treſpaſſers, and one of themi taking 
the Sword in his Hand, how could it be known what 
Miſchief might have been done with it? Coot's Caſe 
14 Caroli, one may do, a lawful AQ by unlawful 
Means, and although Barter did ill, yet he is not 
within the Statute. * © * ai | 

Arthur Harris on the other Side argued, that che 
Act was flabbing within the Statute, and odfled'* 
the Priſoner of his Clergy, and that he is within 
the Meaning and Words of the Stature. The Sta- 
tute intended to prevent the killing of Men ſudden- 
ly, which is the worſt of all other killing; for, it 
is, as it were, to deſtroy not only the Body, but even 
to kill Body and Soul alſo, and therefore though 
the Statute be penal, yet it is not to be favourab'y” 
interpreted, it being made for the Peace and Quiee 
of the Nation. The killing is the Matter aimed 
at in the Statute, and it matters not whether the 
Party be killed with a Fauchion or a Piſtol, as . 
liams's Caſe was, that killed another, by chrowing 
a Talg Gooſe at him; and he is not within the 
ſaving of the Statute though he was affaulted, and 
the other ſtood with the Sword in the Scabbard in 
his Hand, 36, 37 Elix. Hanger and Molin's Caſe in 
the Exchequer Chamber. e Wards of the Statute 
are, not being firſt ſtruck, but an Aſſault is not a 
ſtriking, and fo he is out of the Letter of the 
Statute 5 and here is no Weapon drawn, for the Sword 
was in the Scabbard, which is no more than a Staff in 
a. Man's Hand, Stat. 5. Z. 6. c. 4. and it is like a 
Piſtol uncocked; and if the Sword had been drawn - 
it would not have altered the Cafe, becauſe it was not 
in Horawood"'s Hand, who was ſlain, but in another's, 
and you cannot extend the Statute further. | 

Ghn, Chief Fuflice. Will you have it argued any 
more ? Finch, No. 

| D 2 Gh, 
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:Ghn, Chief Justice. I have conſidered of the Ver- 

dict, and conſulted with the Statute, and adviſed 
with all the Judges, and they are of mine Opinion. 

This is a good Law, and to be interpreted ſtrictly, 


yet I hold the Priſoner is not within it, for the Scope 


of the Statute appears by the Preamble, the Body 
and Saving of it, which*do all confirm my Opi-, 
nion. My firſt Reaſon is, becauſe I find that the 


Intent of the ' Statute is againſt ſudden killing, but 
here was not a ſudden killing, and the Statute takes 
not away the Clergy from all manner of Manſlaugh- 


ter: and here was a Treſpaſs and an Impriſonment 
atted againſt the Priſoner before he killed Hora, 
and ſo the Act was not ſuddenly done. 24h), The 
Body of the Act ſeems to mean, that there ought 
to be Malice in the Caſe, and it doth not intend we 
ſhould ſtick to the very Words of it; and here the 


Party ſlain might have foreſeen the Danger, and 
defended himſelf. 34%, The Proviſo excepts divers 
Particulars out of the Law, and the Word killing 
is only in the Proviſo, ſo that there is Proviſion made 
how the Statute ſhall be interpreted, viz. That it 
muſt be ſudden killing, which is not ſo here, for 


there is Provocations, and Time intervenient betwixt 


them and the flabbing, and the Verdict finds 
no pre - conceived Malice, and the Statute ex- 


tends to no other killing by the Proviſo. And if 
one be aſſaulted by Thieves which have no Sword 
drawn, and the Party aſſaulted ſtabs one of the 


Thieves, he is not within the Intent of the Sta- 
tute, although he be within the Words of it; or if 


one be aſſaulted in his Houſe, and the Aſſaulter hath 
no Weapon drawn, and one of the Aſſaulters be ſhot, 
pet the Party aſſaulted is not within the Statute, 
is Cay, in Davy and William:'s Caſe, it was ad- 
judged by all the Judges, that he that killed another 
by throwing a Hammer at him was not within the 
Statute, becauſe there was a preceding Provocation 
of him. And if two aſſault a third Perſon, and one 
ef them ſtrike the thixd Perſon, and the — Ä 

its erſon 
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Perſon kills the other that did not ſtrike him, I do 
not conceive he is within the Statute, for it is the 
Aſſault of both, and ſhall alſo be adjudged the ftrik- 
ing of both. 7 Bbw 5 3th Ni i 
4 Fuftice held he was within the Statute, be- 
cauſe it was not unlawful to come to arreſt him, and 
here was no Weapon drawn, and Jo it was adjourned 
to anether Day. + wa L 4 
At which Day Buckner was again brought to the 
Bar, 4  Fuftice repeats the Special Verdict, and 
made the Queſtion, whether this Fact of Buckner be 
within the Statute . of 1 Jac. enacted againſt ſtabbing, 
and he argued that it was, and that Buckner could 
not have his Clergy, becauſe the Statute ſhall be 
taken beneficially for the Common-wealth, ard nor 
for the Priſoner, who is a particular Perſon, and 
the Intent of the Statute is to take away the Clergy 
for ſome Felony; neither by the Common Law, 
nor by the Law of God is . Clergy given for 
killing a Man, and it was the Popiſb Power that in- 
troduced the Clergy to be given for Manſlaughter, 
and alſo for Murther, i os — of the Fond 
mon Law, and of Regal Power, yea, and of the 
Law of God alſo; and if a Woman kill one, ſhe 
ſhall not have her Clergy, but be hanged, which, 
ſhews that by the Common Law the Clergy was rot 
yn for Manſlaughter. And by the Law of God 
find no Difference' between Murther and Man- 
laughter, for it makes no Difference between hot 
Blood and cold Blood, as we do now diſtinguiſh ; 
and every Word in the Statute methinks doth take 
away the Clergy by way of Argument, even from 
the Title of the AR to the very End of it; and here 
is a great Sin to be puniſhed, and great Inconyent- 


ences would follow to admit of the Clergy in ſuch 


Caſes as this is, and here was a ſudden killing as 


the Act expreſſeth, for it was done with a Dagger 
which. was not ſeen, but ſuddenly. drawn out of a 


Pocket, and no Weapon was drawn againſt him: 
ter the Proyogations ier they cannot amount 
N n 2 * to 


Againſt Fuſlice Af, and ſo Judgment was given for 


—— — 


[42] 


to the drawing of a Weapon, or ſuch a Provocation | 


as the Statute intends, for all the Acts done by Her- 


*vood amounted but to a 'Treſpaſs, and cannot be 
ſuch a Provocation as ſhould cauſe Buckner to fear 
his Death, for no Violence was uſed to his Per- 
ſon by ſtriking, or drawing of a Weapon, or o- 
therways, and the ſending for Bailiffs to arreſt 
him cannot be ſuch a Provocation as the Statute in- 
tends, which is to put the Party in fear of his 
Life, and the Party knew that Horwood came with an 
Intent only to arreſt him, and not to kill him, nor did 
the Party ſlain to do any thing againft Buckner to pro- 
voke him ; and there is by Preſumption of Law a Jo 
penſed Malice in Buckner to kill Horawood; which is 
ſeen by his ſudden Manner of ſtabbing him, and Davy 
and W:ll:ams's Caſe urged on the other Side is not 
like to this Caſe. I grant if one kill a Thief ſuddenly 
it is not within the Statute, for ſuch killing was never 
intended to be prevented by it. The worſt Words one 
Man can give another are not a ſufficient Provocation 
within the Statute, for ſpeaking of Words doth 
much differ from drawing of a Weapon: Nor 1g 
this a killing /e defendendo, or by Misfortune, but a 
killing at the Common Law, and fo the Clergy 
is taken away by the Statute, and thoſe of 'Serjeants- 
Inn in Fleet-ftreet, amongſt whom are Barkly Fe. 


ter, and Rolle, who have been Judges, are of my 
Opinion. x 


Ghn, Chief Tuflice, held it not within the Sta- 


tute, he argued long much to the Effet as formerly, 


but having taken cold, I could not diſtinaly hear 
him. Adjourned. | ; 
This Cafe was again argued, Trin, 1656, to in- 
form Juſtice Warburton, who was called to that 
Bench, after the former Arguments and Opinion of 
the Court delivered much to the ſame Manner as 
formerly, by Finch for the Priſoner, and Ba/dwyn 
for the Protector; and thereupon my Ford - Chizf 
Juſlice Glyn and T uftice Warburton were of Opinion 


the 


— 


14 


was not within the 


the Priſoner, that the Sta 
Statute, but was only Felony at the Common. Law 
and the Priſoner was admitted to his Clergy, and burnt 
0 in the Hand accordingly. ' St5/es's Reports, 467. 


N. 1 v. V. 
Watts and Brains, B. R. 1599. 


Appeal of Murther for the Death of her Huſband. 
The Defendant pleaded not guilty; and upon Evi- 
dence at the Bar it appeared, that two Days before her 
Huſband's Death, he and the Defendant fighting upon 
a Quarrel then betwixt them, the Defendant was hurt 
in that Fray; and the third Day after the Plaintiffs 
Hoſband paſſing by the Defendant's Shop, the Defen- 
dant purſued him ſuddenly, and the Huſband's Back 
being towards him, fo as he perceived him not, the 
Defendant ſtruck him upon the Calf of his Leg, where- 
of he inſtantly died; the Defendant, to excuſe himſelf 
affirmed, - that he, who was flain, when he came by. 
his Shop, ſmiled upon him, and wry'd his Mouth at 
him, and therefore, for this mocking of him, he pur- 
ſued him. And it was much enforced by the Defen- 
dant's Council, that it was a new Cauſe of Quarrel # 
and ſo the Stroak is not upon any precedent Malice, 
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1y and therefore it is not Murther : But all the Court ſe- 

| verally delivered their Opinions, that if one make a 
ta- wry and diſtorted Mouth, or the like Countenance up- 
Ys on another, and the other immediately purſues, and kills 
ar him, it is Murther ; for it ſhall be preſumed to be Ma- 
"3 lice precedent, and that ſuch a flight Provocation was 


in- not ſufficient G round, or Pretence, for a Quarrel ; and 
hat WW fo delivered the Law to the Jury, that it was Murther, 
of although what the Defendant pretended had been true; 
as | whereupon, the Jury going from the Bar, notwith- 
»yn | ſtanding the Evidence was pregnant againſt the De- 
bief fendant, Eight of them agreed to find him not guilty, 
ion but the other four withſtood them, and would not find 
for it, but to be Marther; and on the next Day Morning, 
the e * eee wo 


7 * 
[4 
two of the Four agreed with the Eight, to find him 
not guilty ; and afterwards, the other two conſented in 
this Manner; that they ſhould bring in, and offer 
their Verdict not guilty; and if the Court diſliked 
thereof, that then they all ſhould change the Verdict, 


and find him guilty. '/ And, upon this Agreement, they 
came to the Bar, and the Foreman pronounced the 


Verdict, that the Defendant was not guiltys and the 
Court much miſliking thereof, being contrary to their 
Direction, examined every one of them by the Poll, 

whether that was his Verdict; and Ten of the firſt 
Part of the Pannel, ſeverally affirmed their Verdict, 
that the Defendant was not guilty; but the two laſt af- 
firmed how they agreed, and diſcovered the whole Man- 
ner of their Agreement; whereupon,. they were ſent 
back again, and returned, and found the Defendant 


, guilty. And, for this Practice, Harris, the Foreman, 


was afterwards fined 100 Marks, and the other Seven, 


who agreed with him at the firſt, every of them was 


fined 40 J. and the other two, who agreed with the 
Eight, although they affirmed, that it was, becauſe 
they could not endure, or hold out any longer ; yet for 
that they did not diſcover the Practice, being examined 
by Poll, but affirm'd the Verdict, were fin'd each of 
them at 20 J. and all of them impriſoned; but the 
other two were diſmiſſed, yet blamed, for ſuch a 
Manner of conſenting in Abuſe of the Court. And af; 
terwards, the Defendant was adjudged to be hanged. , 


Nom x: VI. = 
Ar the Sufos in the Old- Bailey, Octob. 10, 1666. 


Jobs Grey being indicted for the Murther of Vi. 
liam Golding," the Jury found a Special Verdict to this 
Effect, viz, We find, that the Day, Year, and Place 
in the Indictment mentioned, Fobn Grey, the Priſoner, 
was a Blackſmith ;; and that William Golding, the Per- 
ſon killed, was his Servant; and that G: ey, his Maſ- 
ter, commanded him to mend certain Stamps; being 
part belonging to his Trade, which he negleted to do; 

and 


5 
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2 we il A his Maſter, after coming in, afced 
him, the why he had not — it; god 
then the aid Tp vs pag. by ſaid Golding, * that if he 
would not ſerve him, he ſhould ſerve in 1 to 
which the ſaid Golding replied, that he had as good 
ſerve in Bridewell, as ſerve the ſaid Grey, his Maſter ; 
whereupon the ſaid Grey, without any other Proyoca 
tion, ſtruck the ſaid Go/4ing with a Bar of Iron, which 
the ſaid Grey then had in his Hand, upon which he 
and Golding were working at the dwvil; and with-the 
ſaid Blow he broke his Scull, of which he died; and 

if this be Murder, &fc. This was held to be Murther 
by all the Judges of the King's-Bench, with the Con- 
currence of the Lord Chief Juſtice N 9g | 


ExsHAw, at the Bible on Gr Hill, 
- over-againſt the O/d- Exchange. r 


Ji Publiſhed, _ 
Vie proper for a New-Vear's Git. 
1. ABLES of SOP and Others, newly done 

into Engliſh, with Reflections, and a Copper: 
Plate- cut to each Fable. Price 18. 1 d. ftitched. + 


2. Leiſure Hours Amuſements, being a ſelect Col- 


lection of entertaining and improving Stories collected 
from the beſt Engliſh Authors. Price 6 d, halfpenny 


ſtitched. 4 39 

3. Thirty-fix Stories, Fables and Allegories, ſuch: 
as were thought moſt proper to pleaſe and form the 
Minds of Youth, collected from the Spectator and 


Guardian. Price 10 d. ſlitch'd. 
Lately Publiſhed. 


The CHILD's New PLAY-THING, intended to 
make the Learning to Read, a Diverſion inſtead of a 


Taſk. Deſigned for the Uſe of Schools, or for Chil- 
dren before they go to School. =P 
CONTAINING, 

I. A new invented Alphabet, with which a Child 
may eaſily be taught its Letters by playing with them, 
II. Several Tables and Leſſons of Words of one, 
two, three and four Syllables, compoſed in the moſt 


eaſy Method. | 
III. A Variety of Entertaining Fables and Hiſto- 


ries, adorned with Metal Cuts, in order to excite the 


Curioſity of Children. 


Dedicated to his Royal Highneſs Prince George, 
Price 5d. | 


The FAIRY TALES. By the Counteſs d'Anoile; 
In 3 Vols. each Volume containing above 260 Pages, 


on a good Paper and Letter. Price 1s. 7d. 4. ftitch'd 
in blew Paper. | | A 
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1 Entire New 'Boc » 60 . 
man that eitber keeps or intends 


" 


Choice of a good found . Horſe, and how to preſerve 
him in Health ; but alſo lays down practical Methods 


of curing him of any Accident that may bappen to him | 
the Ender the Stable. Which Book is 


intithed, 


nee 
The Traveller's POCKET - FARRIER: Or, a 


Treatiſe upon the Diſtempets and common Incidents 
happening to Horſes upon a Journey. Being very uſe- 
ful for all Gentlemen and Tradeſmen who are obliged 
to travel the Countries. 
bi Equos mercantur opertos 1 
Inſpiciunt, ne fi facies (ut ſæpe) decor 
Molli fulta pede eſt, emptorem inducat hianten, 


| Quod pulchrz. Clanes, dere quod Gaput, Ardua 


Cervix. Bens Horace. 
By HENRY BRACKEN, M. D. © 
Author of the two. Volumes of Fatriery Improved, &c. 


It was once my Deſign never more to have appear- 
© ed in Print, with reſpect to treating upon Diſtempers 
incident to Horſes ; but the 1 of ſmall Books 
* lately publiſhed upon the ſubject, and deſigned, as it 
« were, for the Pocket; all which contain ſuch out- of 
* the-way reaſoning, that no Man of Senſe (in our way) 
* can read any of them, without being ſurprized that 
© ſuch Nonſenſe ſhould be vendible. I ſay, this confi- 
* deration, together with ſtrong ſollicitation from ſeve- 
* ral Gentlemen, has obliged me to ſet my Hand to 
the preſent Undertaking; and, I doubt not, if the 
* Precepts laid down therein are duly attended to, I 
* ſhall have the Thanks of many, who, as yet, I am 


* unacquainted with. * 
See the Doctors Preface. 
(Price 1 5. 7 d. halfp, bound, or 1 8. 1 d. flitch'd) | 
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